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September 30, 2005 File Reference:  11-11-21334.01.doc 
 
 
Clark County Audit Department 
500 South Grand Central Parkway, 4th Floor 
Las Vegas, Nevada 89106-1825 
 
Attention: George Stevens 
 Chief Financial Officer 
 
At your request, we have:  
 

• Performed a technical review of a lease option agreement, 
amendments thereto, and related land rental agreement(s).  You have 
asked for our analysis to address the following: 

o Whether the terms and provisions of the respective documents 
reflect the terms and provisions which would normally be found 
in documents (leases) of a similar nature. 

o Identification of any clauses that affect distribution of project 
risk. 

o Comment on the certainty and predictability of the rental income 
stream. 

o Maintenance of property condition. 
o Protection of county property rights, and sufficiency of financial 

auditing procedures. 
 

• Conducted an analysis of the extent to which the lease does or does 
not conform to arrangements typically entered into by public private 
land development projects.   

o Two items of particular interest are the extent of risk assumption 
by the public partner; and  

o The means by which the private partner is identified and 
obtained. 

 
• Analyzed the related land lease agreement(s)  

o To determine the public partner’s expected rate of return.   
o Assess the sufficiency of the public partner’s expected rate of 

return by comparison with the rate of return attainable in the 
market, by assumption of risk similar to the risk being taken by 
the public partner. 
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DOCUMENTS TO BE REVIEWED 
 
The following documents, which have been either entered into between Clark County, a 
political subdivision of the State of Nevada (hereinafter referred to as the “County”) and 
various private entities, or are part of the approval process relative to the leases by the 
Clark County Board of Commissioners. 
 
In connection with our analysis, we have reviewed: 
 

I. Lease Option Agreement dated August 21, 2001 between the County and Beltway 
(“the Lease Option Agreement”). 

 
II. Agenda item, Clark County Board of Commissioners, regarding Lease Option 

Agreement cleared for agenda on August 21, 2001. 
 

III. Lease Agreement dated November 6, 2001 between the County and Beltway 
Business Park Warehouse Number 1, LLC, a Nevada limited liability company (the 
“Warehouse Lease”). 

 
IV. Clark County Board of Commissioners Agenda Item referencing the Warehouse 

Lease dated November 6, 2001. 
 

V. Lease Agreement dated November 18, 2003 between the County and Beltway 
Business park office Number 1, LLC (the “Office Lease”). 

 
VI. Clark County Board of Commissioners Agenda Item cleared for agenda November 

18, 2003 referencing the Office Lease. 
 

VII. Interim Cooperation Management between the United States Department of the 
Interior of Land Management and the County. 

 
VIII. Ownership/Application Disclosure form for Office Lease. 

 
IX. First Amendment to Lease Option Agreement dated March 5, 2002. 

 
X. Clark County Board of Commissioners Agenda Item referencing First Amend-ment 

to Lease Option Agreement cleared for agenda March 5, 2002. 
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XI. Memorandum of Lease Option between County and Beltway dated January 8, 2002. 
 

XII. Second Amendment to Lease Option Agreement dated November 12, 2002 between 
County and Beltway. 

 
XIII. Clark County Board of Commissioners Agenda Item relating to Second Amendment 

to Lease Option Agreement dated December 3, 2002. 
 
XIV. First Amendment to Lease dated November 12, 2002 between the County and the 

Warehouse Tenant. 
 

XV. Clark County Board of Commissioners Agenda item relating to First Amendment to 
Warehouse Lease dated December 3, 2002. 

 
Outside Legal Counsel 
 
We have enlisted the perspective of Michael G. Smooke, Esquire of Fulbright & Jaworski 
L.L.P.  He has reviewed the documents listed below.  We have incorporated his comments 
into our report. 
 
BACKGROUND 
 
The County and Beltway entered into the Lease Option Agreement on August 21, 2001.  
The Lease Option Agreement established a mechanism by which the County would lease 
to Beltway two hundred ninety eight (298) acres of land located in the County.  The lease 
Option Agreement is not, in and of itself, a lease.  A lease arises only when the option is 
exercised. 
 
Pursuant to Section 1 of the Lease Option Agreement, Beltway may elect to exercise the 
option in phases.  Upon exercise of the option for each phase, Beltway must designate an 
option parcel consisting of not fewer than forty (40) acres, which shall be contiguous to the 
other portions of the property previously leased or otherwise be in a location satisfactory to 
the County.  The County is to receive an option fee, estimated to be Seventy-Eight 
thousand Dollars ($78,000).  Rather than receiving the fee in cash, the Lease Option 
Agreement provides that the “option fee may be considered as an equity contribution by the 
County” (emphasis added).  The option itself can be exercised over a period of ten (10) 
years. 
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In order to exercise an option, Beltway must execute a ground lease for each option parcel 
in the same form as attached to the Lease Option Agreement as Exhibit B.  Beltway may 
not assign its rights under the Lease Option Agreement without the express written consent 
of the County, which shall not be unreasonably withheld. 
 
The Warehouse lease and the Office lease referenced above were entered into between 
the County and affiliates of Beltway pursuant to the Lease Option Agreement. 
 
Please note that the following issues relative to the documents reviewed for this 
assignment do not take into consideration any subsequent modifications or changes in the 
Lease Option, Leases, Master Form of Ground Lease, or any other documents pertinent to 
the transactions mentioned herein.   
 
ANALYSIS 
 
We conclude that the Lease Option Agreement, and in particular the ground lease entered 
into pursuant thereto, create a relationship which is more in the nature of a joint venture 
than a ground lease.  In support of this conclusion, we note that: 
 

1. The Lease Agreements do not provide for the payment of any monthly base rent.  
Instead, each Lease Agreement provides that the Beltway will receive all revenues 
from the users of the property.  From that sum will be deducted debt service, return 
of Beltway/s capital with an imputed return of eleven percent (11%) per annum, 
expenses, capital improvements, management fees, and other sums.  The 
remaining net revenue, if any, will be shared fifty percent (50%) by the County and 
fifty percent by Beltway.  If the project never achieves a profit, the County receives 
nothing. 

 
2. The Lease Option Agreement itself describes the option fee payable by Beltway to 

the County as “an equity contribution”.  A ground lessor does not make an equity 
contribution in favor of its tenant. 

 
3. The County receives rent based upon the net operating income of the property.  

Ground leases ordinarily provide for a set monthly rent, with fixed escalations, over 
the term of the ground lease.  In this transaction, the County has assumed the 
development risk.  The county might never receive any compensation whatsoever 
from the ground leases. 

 
4. The County is making a substantial equity contribution to the project in the form of 

the land.  The developer is making a cash contribution.  The developer receives a 
preferred return of eleven (11%) on its equity, but the County receives nothing.  
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Even in a typical joint venture, we would expect to see the County receive a 
preferred return on the value of its land. 

 
5. The ability to take down the land over a period of ten (10) years further reinforces 

the joint venture nature of this transaction. 
 

6. Ground leases are normally non-terminable by the tenant for any reason during the 
term of the ground lease.  The subject ground leases provide, in Section 2.14, that 
the tenant may terminate the ground lease in the event of damage or destruction to 
the improvements constructed on the premises.  This is a highly unusual provision 
in any ground lease.  I addition, there does not appear to be any allocation of the 
insurance proceeds to the County. 

 
7. The ground lease contains a default provision, but does not contain a remedies 

provision.  This is highly unusual. 
 

8. As previously noted, each ground lease was to be in the form attached as Exhibit B 
to the Lease Option Agreement.  There are a number of discrepancies between the 
ground leases actually entered into and the form attached to the Lease Option 
Agreement.  The agenda items which accompany each ground lease do not 
address these discrepancies.  In particular, we found: 

 
a. The tenant under each ground lease is a newly formed limited liability 

company.  There is no reference in the agenda item that any verification was 
made as to the assets of each newly formed limited liability company, the 
ability to pay ground rent, or its proven competent ability to develop and 
manage the project.  

b. The ability to transfer ownership interests to family members through estate 
planning does not require any due diligence or permission from the County to 
insure that this transfer will be to entities or individuals that have suitable 
assets, ability to pay rent and have proven competent ability to develop and 
manage the project. 

c. The transfer or assignment of ownership interests to Real Estate Investment 
Trusts and other business entities, in our opinion, have insufficient thresholds 
for their ability to financially ensure the County’s interest or to competently 
develop and manage the project. 

d. The Warehouse Lease provides that the tenant may terminate the ground 
lease in the event it is unable to enter into a build-to-suit transaction for not 
less than eight hundred fifty thousand (850,000) square feet of improvements.  
This makes the exercise of the option into a second option. 
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e. The liability insurance is one million dollars ($1,000,000), combined single 
limit per occurrence (Section 2.12.2.5).  This sum in inadequate. 

f. We are aware that the Option Agreement grants some latitude to the County’s 
Representative to modify some terms. However, the following issues were 
noted: 

i. The minimum acreage per ground lease is forty (40) acres.  The Office 
Lease is for eleven (11) acres, substantially less than that required 
under the Lease Option Agreement.   

ii. The approved form provides for a management fee of three percent 
(3%).  The management fee in the Office Lease is four and one-half 
percent (4.5%).  (See Section 1.1.20). 

 
RESPONSE TO ADDITIONAL ITEMS WITH THE SCOPE OF THIS ASSIGNMENT 
 
The following comments further address the issued mentioned in the scope of this 
assignment: 
 

• Comment on the certainty and predictability of the rental income stream 
 

o Per the documents reviewed, the County has been put in the position of 
relying totally upon the judgment of the Developer as to the choice of tenant 
and any due diligence necessary to assure their ability to pay the contract 
rent.  In the interest of facilitating the management of the project this is 
suitable as long as the County has performed sufficient due diligence to 
support its reliance upon the Developer for this responsibility.  As mentioned 
above the Developer’s ability to assign ownership of the project to another 
entity or to transfer ownership through estate planning creates vulnerability in 
this area.  It is our suggestion that the County retain the right to perform an 
investigation of the current Developer at regular intervals and any potential 
assignees and the right to approve or disapprove of any entity or person that 
may be put in the position of making decisions in this area. 

 
• Maintenance of property condition. 
 

o In Section 1.10.3 of the Lease Option Agreement, Beltway Business Park, 
LLC, the Developer is required to maintain and repair the premises.  
However, it does not stipulate as to condition.  Language should be added to 
insure maintenance in good condition.  A vulnerability to the County exists in 
a long-term lease in that toward the end of the lease the Developer will not be 
as motivated to maintain the premises as ownership 
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 of the building and land improvements will revert to the County at the end of 
the lease.  The Developer’s interests will cease.  A clause that requires 
continued maintenance of the premises in good condition to the end of the 
lease and some form of assurance to the County in the form of County 
inspection or third party report should be required.  In addition, there should 
be a remedy to the County in the event this requirement is not met. 

 
• Protection of county property rights, and sufficiency of financial auditing procedures. 
 

o Auditing procedures are not adequate within the documents that we have 
reviewed.  A pro forma at the beginning of the tenancy is currently required 
with yearly budget reports.  Yearly on-going reports that are audited by third 
party experts should be required to monitor due diligence in selection of credit 
worthy tenants and operation procedures relative to the project.  In addition, 
something similar to a Stock Holder report might be required to assure that 
the Developer continues to maintain their economic strength and ability to 
perform. 

 
• Conducted an analysis of the extent to which the lease does or does not conform to 

arrangements typically entered into by public private land development projects. 
   

o Two items of particular interest are the extent of risk assumption by the public 
partner and, 

 
• As mentioned above we are of the opinion that the risk assumed by the 

County is atypical of land leases and atypical of successful public 
private land development projects.  We are examining the return to the 
County within our cash flow analysis to ascertain whether the return 
justifies the assumed risk. 

 
o The means by which the private partner is identified and obtained. 
 

• The means by which a private partner has been identified and obtained 
in this instance is not evident by review of the documents provided.  
We will be addressing our research into the market and our findings 
relative to the process involved in the public entity’s selection of a 
private partner. 
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• Analyzed the related land lease agreement(s). 
 

o To determine the public partner’s expected rate of return.  
o Assess the sufficiency of the public partner’s expected rate of return by 

comparison with the rate of return attainable in the market, by assumption of 
risk similar to the risk being taken by the public partner. 

 
 This item will be addressed in the Cash Flow Analysis. 

 
CONCLUSION 
 
The transactions entered into by the County are labeled as lease transactions.  However, 
based upon our analysis of the documents that are the subject of this review, we believe 
the transaction to be much more in the nature of a joint venture.  A ground lease is 
designed to be a safe and secure structure under which the ground lessor receives a 
regular and anticipated stream of income and, upon termination of the ground lease, 
receives completed buildings which can then be rented by the ground lessor.   
 
By contrast, in a joint venture, the joint venture partner does not receive any income until 
the project has achieved a positive cash flow.  The joint venture imposes a substantial 
element of uncertainty and risk on the part of the joint venture partner, in exchange for a 
potentially greater return.  While it is possible that, over the long run, the joint venture might 
result in a greater return to the County, there are very few controls the County has in the 
contract.  It does not appear that these risks were addressed.  The developer will receive 
the return of its equity and an eleven percent (11%) per annum profit before any sums are 
paid to the County whatsoever.  The land represents a substantial capital contribution by 
the County to the joint venture.  There should have been a return payable to the County on 
the land similar to the return on the capital contributed by the developer. 
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ANOTHER PERSPECTIVE 
 
Albeit, the above concerns relative to return on investment and risk are indicated within the 
documents reviewed, it should be noted that we have perceived that the County has its 
own unique motivation within the overall scheme of development within the proximity of the 
Airport.  The County will share in the risk relative to the development; however, will receive 
in return reasonable commercial development under the limitations of the Avigation 
Easement, and without the necessity for the County to provide cash contributions in order 
to facilitate the projects. 
 
However, in compliance with the Southern Nevada Public Land Management Act in 1998 
the transactions must represent “fair market value”.  An analysis of the future projection of 
the individual projects will indicate whether the present value of the future return to the 
County will represent a “fair market value” in spite of the appearances of the documents we 
have reviewed.  The analysis of the eventual projection of return will not negate our 
concerns relative to the County’s risk and typical returns on investment compared to market 
transactions. 
 
 
Very truly yours, 
 

 
 
MARSHALL & STEVENS INCORPORATED 
 
CLM/mm 
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